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In re:

SHERI SI LVESTRI : BK No. 02-13184
Debt or Chapter 7
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In re:

JESSE AND KI MBERLY BABCOCK : BK No. 02-11794
Debt or s Chapter 7
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TI TLE: In re Silvestri

Cl TATI ON: 294 B.R. 421 (Bankr. D.R. I. June 19, 2003)

ORDER DENYI NG MOTI ONS TO COVPEL SURRENDER OF COLLATERAL

The above captioned Silvestri case is factually sim|lar and
i nvol ves |egal issues identical to those raised in In re
Babcock, BK No. 02-11794, which had been appealed to the
District Court and which was remanded while Silvestri was
pendi ng here. The creditors! argue a point previously rul ed upon
inInre Rathbun, 275 B.R 434 (Bankr. D.R 1. 2001), i.e., what
remedy is available to a creditor when the debtor fails to
either reaffirmthe debt or redeemthe property, pursuant to 11

US.C 8 521(2). The statute states:

! Creditors’ counsel inSilvestri also represents Sovereign
Bank in Babcock. For our purposes the cases are identical, and
so they are treated together here.
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(2) if an individual debtor’s schedule of assets and

liabilities includes consuner debts which are secured

by property of the estate -
(A) within thirty days after the date of the
filing of a petition under chapter 7 of this
title or on or before the date of the
neeting of creditors, whichever is earlier,
or within such additional time as the court,
for cause, wthin such period fixes, the
debtor shall file with the clerk a statenent
of his intention wth respect to the
retention or surrender of such property and,
i f applicable, specifying that such property
is claimd as exenpt, that the debtor
i ntends to redeem such property, or that the
debtor intends to reaffirm debts secured by
such property;
(B) within forty-five days after the filing
of a notice of intent under this section, or
within such additional time as the court,
for cause, within such forty-five day peri od
fixes, the debtor shal | perform his
intention with respect to such property, as
specified by subparagraph (A) of this
par agraph. ...

11 U.S.C. 8 521(2). In both Babcock and Silvestri the secured
creditors filed Mdtions to Conpel the Debtors to reaffirmthe
debt or redeem their autonobiles. In the absence of
reaffirmation or redenption, the «creditors seek orders
conpelling the Debtors to surrender the collateral. The Debtor
in Silvestri filed an objection, arguing that secured creditors
are not entitled to i mmediate turnover of the collateral, but

rather are entitled to relief fromthe automatic stay, |eaving
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the parties to their state court rights and renedies as set
forth in Rathbun. See Silvestri, Docunent No. 8.

I n such cases, this Court typically issues an order setting
a deadline, usually twenty days, within which the debtor nay
reaffirm his/her obligation with the creditor, or to redeemthe
collateral. Qur standard order al so provides that if the debtor
does not tinely perform one of these options (redenption or
reaffirmation), the automatic stay shall be lifted and the
creditor shall be free to pursue its renedies in state court.
The secured creditors here object to our standard practice, and
insist on orders requiring the Debtors who have failed to
reaffirmor redeemto i nmedi ately surrender the coll ateral

VWile Silvestri was under advisenment here, the District
Court for the District of Rhode Island remanded In re Babcock,
BK No. 02-11794, where, as stated, the issues and the argunents
are the sanme as in Silvestri. The Babcocks did not object to
the notion to conpel, and, as usual, an order entered all ow ng
the Debtors twenty days to file reaffirmati on agreenents, and
al so providing that: “If the Debtors fail to tinely perform as
ordered, Sovereign shall have imediate relief from stay upon
filing an affidavit with the Court.” See Docunent No. 7.
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Sovereign declined to file an affidavit, and instead appeal ed
t he order. In its remand order, the District Court stated:

Al t hough the bankruptcy court order does state that
Sovereign’'s Mdtion to Conpel is Ganted, there is no
i ndication that the bankruptcy court specifically
ruled on Sovereign's request for an order directing
the Debtors to surrender the collateral. Si nce the
bankruptcy court has not yet ruled one way or the
ot her on Sovereign’'s request for relief, the appeal is
premat ure.

See Doc. No. 14. Thereupon, the Court dism ssed the appeal.

The creditors in both cases here request orders directing
the Debtors to imediately surrender their notor vehicles
because they have neither reaffirmed their contracts nor

redeened the coll ateral. | n Rat hbun, where this sane i ssue was

specifically addressed, i.e., what renmedy is available to a
creditor when a debtor fails to conply with Section 521(2)(B),
| held that:

...the choice of renmedy for a debtor's failure to
perform his/her stated intention under 88 521(2)(B)
has | ed bankruptcy courts to fashion renedies or
sanctions under various provisions of the Bankruptcy
Code. See In re Donnell, 234 B.R 567, 571 (Bankr

D.N. H. 1999). For exanple, sone courts conclude that
conpel ling debtors to performtheir stated intention
pursuant to the bankruptcy court's 88 105(a) equitable
powers is warranted, while others reason that
di smi ssal of the case pursuant to 88 707(a) is
appropriate. Seelnre Claflin, 249 B.R [840] at 848-
49 (list of <courts and their renmedies). A third
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approach, the one with which | agree, is that such
remedi es shoul d be the exception rather than the norm
given their inmpractical and/ or draconi an consequences,
id. quoting In re Donnell, 234 B.R at 572-74. | will
follow Donnell, Involving a creditor si tuat ed
simlarly to the creditor here, where Judge Deasy
granted relief fromstay based on the debtors' failure
to performtheir stated intention pursuant to Section

521(2) (B).
Rat hbun, 275 B.R at 438. | continue to agree with the
reasoni ng of Donnell, as adopted in Rathbun, and hold that

requiring a debtor to surrender collateral to a creditor when
he/she fails to perform under Section 521(2) is not an
appropri ate remedy under these circunstances, i.e., where the
Debtor is current and neeting all of his/her obligations under
the contract and where there are no allegations of bad faith.
Accordingly, and in accordance with the District Court’s
remand order, and still following Rathbun, Sovereign s and
Coastway’s notions to conpel surrender of their collateral are
DENI ED. Regardi ng our practice of granting relief fromstay, in
t hese cases where discharges have entered and the stay lifted
pursuant to 11 U S.C. 8§ 362(c)(2)(C), any further relief would
be redundant, as these creditors are already free by operation

of law to pursue their state | aw renedi es.
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Dat ed at Provi dence, Rhode Island, this 19th day of

June, 2003. ' Z :2%5

Arthur N. Votol ato
U. S. Bankruptcy Judge
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